
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NO.172 OF 2021 

 
DISTRICT : MUMBAI 

 
Shri Tulshidas F. Nagvekar.   ) 

Age : 49 Yrs., Occu.: Police Constable,  ) 

Chunabhatti Police Station, Chunabhatti ) 

(E), Mumbai and residing at 92/3233,  ) 

Nehru Nagar, S.G. Barve Road, Kurla (E), ) 

Mumbai – 400 070.    )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra.  ) 

Through Additional Chief Secretary ) 
(Home), Mantralaya, Mumbai – 32. ) 

 
2.  The Director General of Police.  ) 

Maharashtra State, Mumbai.   ) 
 
3. Deputy Commissioner of Police,  ) 

Armed Police Tardeo, Tardeo,  ) 
Mumbai – 400 034.   )…Respondents 

 

Mr. M.D. Lonkar, Advocate for Applicant. 

Mr. A.J. Chougule, Presenting Officer for Respondents. 
 
 
CORAM       :    A.P. KURHEKAR, MEMBER-J 
                                    

DATE          :    15.02.2022 
 

JUDGMENT 
 

 
1. The Applicant has challenged order dated 24.08.2020 passed by 

Respondent No.3 – Deputy Commissioner of Police, thereby treating the 

period from 14.01.2003 to 25.09.2005 suspension ‘as such’ for all 
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purposes in terms of Rule 72 of Maharashtra Civil Services (Joining 

Time, Foreign Service and Payments during Suspension, Dismissal and 

Removal), Rules, 1981 (hereinafter referred to as ‘Rules of 1981’ for 

brevity). 

 

2. Briefly stated facts giving rise to this application are as under :- 

 

 Indeed, this is the second round of litigation.  Initially, Applicant 

has filed O.A.No.442/2019 claiming full pay and allowances for out of 

duty period as well as for suspension period with all consequential 

service benefits, challenging order dated 14.09.2018 whereby he was 

granted 50% pay and allowances for out of service period restricted to 

monetary benefits of 3 years.  As regard period of suspension from 

14.01.2003 to 22.09.2005, the Government directed Respondent No.3 – 

Deputy Commissioner of Police being competent authority to pass further 

order in this behalf.  O.A.No.442/2019 was partly allowed by order dated 

18.06.2020 and directions were given to Respondent No.3 to decide 

about the claim of the Applicant to treat suspension period from 

14.01.2003 to 22.09.2005 in accordance to ‘Rules of 1981’.  The 

Respondent No.3 accordingly issued show cause notice dated 08.07.2020 

to the Applicant as to why period of suspension should not be treated as 

suspension period ‘as such’.  The Applicant submitted his reply on 

31.07.2020 claiming full pay and allowances of the period of suspension.  

He raised the issue of order passed in the matter of Police Constable 

Madhuka Palande that his suspension period was treated as ‘period 

spent on duty’ and claimed parity.  In this behalf, he also referred the 

order in the matter of ASI Shri Pawar also.  In reply, he further stated 

that in view of acquittal in criminal cases instituted against him, he is 

entitled to treat suspension period as ‘duty period’.  The Respondent 

No.3, however, by order dated 24.08.2020 formed opinion that 

suspension was justified and in criminal cases, he was acquitted by 

giving benefit of doubt.  The Respondent No.3, therefore, treated the 
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period from 14.01.2003 to 29.09.2005 as suspension invoking Rule 

72(5)(7) of ‘Rules of 1981’, which is under challenge in the present O.A.     

 

3. The Applicant was suspended by order dated 23.01.2003 in view of 

arrest in Crime No.08/2003 under Section 395, 363, 342, 419, 416, 171 

of Indian Penal Code, Crime No.09/2003 under Section 395, 419, 323, 

506 and Crime No.12/2003 under Section 452, 420, 170, 34 of I.P.C.  

The Department also initiated disciplinary action by issuance of charge-

sheet dated 23.07.2004 on following charges.   

 

^^1½ rqEgh lu 2001 e/;s 7 osGk 59 fnol xSjgtj jkghykr- R;kiSdh 1 osGspk 2 fnolkapk dkyko/kh 
fu;fer >kysyk vkgs- 
 
2½ lu 2002 e/;s 24 osGk 53 fnol xSjgtj jkghykr- R;kiSdh 14 osGspk 35 fnolkapk dkyko/kh fu;fer 
>kysyk vkgs- 
 
3½ lu 2002 e/;s fn-10-1-03 rs fn-13-1-03 i;Zar 4 fnol xSjgtj jkghykr- 
 
4½ mijksDr drZO;koj foukijokuk xSjgtj jkg.;kP;k orZ.kqdhckcr rqEgkayk foukosru] naM] tkok dok;r] 
lDr&rkdhn ;klkj[;k 12 osGk f’k{kk nsoqugh rqeP;k orZ.kqdhr lq/kkj.kk >kysyh fnlqu vkyh ukgh- 
 
5½ rlsp rqEgh xSjgtj dkyko/khr fn-13-1-2003 jksth fHkaoMh iksyhl Bk.;kP;k gnnhr ,dkp fno’kh brj 
vkB lkFkhnkjkaP;k enrhus rhu fujfujkG;k fBdk.kh tcjhus iSls yqckMys- Eg.kqu rqeP;k fo#/n fHkoaMh ‘kgj 
iksyhl Bk.ks ;sFks 1½ xq-j-dz-8@03] dye 395]363]342] 419]416 Hkknfo o 2½ xq-j-dz-9@03] dye 
395]419]323]506 vls nksu xqUgs o ukjiksyh iksyhl Bk.ks fHkoaMh ;sFks xq-j-dz-12@03]dye 
452]420]170]334 vls ,dq.k 3 xqUgs nk[ky >kysys vkgsr- R;kiSdh xqj-dz-8 @03 o 9@03 ph l= 
U;k;ky; Bk.ks ;sFks dksVZ dsl dz- 312@03 o 213@03 vUo;s lquko.kh gksoqu R;krqu vkiyh funksZ”k eqDrrk 
>kysyhm vkgs- vkf.k uewn ukjiksyh iksyhl Bk.ks xq-j-dz-12@03 g;k xqUg;kph lquko.kh l/;k egkuxj 
naMkf/kdkjh] fHkaoMh dksVZ ;sFks pkyq vkgs- 
 
6½ rqEgh tursps laj{kd vlqugh tursdMqu iSls yqckM.;klkj[ks iksyhl [kkR;kyk dkGhek yko.kkjs ÑR; dsys 
vkgs- Eg.kqu rqEgkayk fn- 14-1-2003 iklqu fuyafcr dsys vkgs-  rqeph xSjgtj jkg.;kph lcc o xSjgtsjhP;k 
dkyko/khr dsysY;k xqUg;kdfjrk rqEgh eqacbZ iksyhl fu;e 1956 ¼f’k{kk o vfiy½ varHkwZr fu;e 3 vUo;s 
dks.kR;kgh f’k{ksl ik= vkgkr-** 

 

4. In departmental enquiry, the Applicant was dismissed from service 

by order dated 22.09.2005 invoking Section 25 of Maharashtra Police 

Act, 1951 and appeal came to be dismissed by Director General of Police 

on 10.03.2006.  However, in revision, the Government allowed the appeal 

by order dated 03.11.2009 thereby setting aside dismissal and directions 

were issued to reinstate the Applicant in service.  The dismissal was set 

aside solely on the ground that in the meantime, in all criminal cases, 

the Applicant has been acquitted by the Court.  Accordingly, the 
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Applicant joined service on 06.01.2010, and thereafter, made 

representation to regularize his out of service period as well as 

suspension period which was decided by order dated 14.09.2018 which 

was the subject matter of earlier O.A.No.442/2019.  Since suspension 

period was not decided by the competent authority, directions were given 

by this Tribunal to decide the same in accordance to law and consequent 

to it, by impugned order dated 24.08.2020, the suspension has been 

held justified and period of suspension is treated ‘as such’ for all 

purposes. 

 

5.    Shri M.D. Lonkar, learned Advocate for the Applicant sought to 

assail the impugned order inter-alia contending that once the Applicant 

has been acquitted in criminal cases, it wipe-out the stigma of 

suspension, and therefore, suspension order which was passed only 

because of registration of offences against the Applicant cannot be said 

justified.  He further emphasized that the Judgment of Criminal Court 

will have to be read as a whole and even if the Court has used general 

phraseology of acquitting the accused on benefit of doubt, that itself 

should not come in the way of Applicant so as to deprive of pay and 

allowance of suspension period.  Thus, according to him, the Applicant 

cannot be allowed to suffer evil consequences when he is acquitted in all 

criminal cases.  Once order of dismissal is set aside in view of acquittal 

in criminal cases and Applicant is reinstated in service, he is entitled to 

full pay and allowances of the suspension period.    

 

6. Per contra, Shri A.J. Chougule, learned Presenting Officer sought 

to support the impugned order and pointed out that there is no such 

honourable acquittal in the criminal cases and Applicant is acquitted by 

giving benefit of doubt.  He has further pointed out that the competent 

authority in impugned order has formed opinion that suspension was 

justified.    
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7. Rule 72 of ‘Rules of 1981’ provides and regulates the procedure 

where a Government servant is reinstated in service which inter-alia 

provides that competent authority to order reinstatement required to 

consider the issue and shall make specific order regarding pay and 

allowances for the period of suspension ending with reinstatement and 

as to whether said period shall be treated as a period spent on duty.  In 

this behalf, Rule 72(3), (4) and (5) is material, which is as under :- 
 

“3. Where the authority competent to order reinstatement is of the 
opinion that the suspension was wholly unjustified, the Government 
servant shall, subject to the provisions of sub-rule (8), be paid the full 
pay and allowances to which he would have been entitled, had he not 
been suspended: 
 
 Provided that where such authority is of the opinion that the 
terminate of the proceedings instituted against the Government servant 
had been delayed due to reasons directly attributable to the Government 
servant, it may, after giving him an opportunity to make his 
representation within sixty days from the date on which the 
communication in this regard is served on him and after considering the 
representation, if any, submitted by him, direct, for reasons to be 
recorded in writing that the Government servant shall be paid for the 
period of such delay only such amount (not being the whole) of such pay 
and allowances as it may determine. 

  
4. In a case failing under sub-rule (3), the period of suspension shall 
be treated as a period spent on duty for all purposes.  

  
5.  In cases other than those falling under sub-rules (2) and (3), the 
Government servant shall, subject to the provisions of sub-rules (8) and 
(9), be paid such amount (not being the whole) of the pay and allowances 
to which he would have been entitled, had he not been suspended, as the 
competent authority may determine, after giving notice to the 
Government servant of the quantum proposed and after considering the 
representation, if any, submitted by him in that connection within such 
period which in no case shall exceed sixty days from the date on which 
the notice has been served, as may be specified in the notice.  

   

8. As such, where competent authority is of the opinion that the 

suspension was wholly unjustified, the Government servant shall subject 

to provision of Sub-rule 8 be entitled to full pay and allowances to which 

he would have been entitled had he not been suspended.  In other words, 

negative test has to be applied to find out as to whether suspension was 

justified or otherwise.  If suspension was not wholly unjustified, the 
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competent authority is required to issue notice before passing further 

order about pay and allowances of the suspension period, as mandatory 

in Sub-rule 5 of Rule 72 of ‘Rules of 1981’. 

 

9. Now turning to the facts of the present case, admittedly, show 

cause notice was given to the Applicant to which he had given reply, and 

thereafter, impugned order dated 24.08.2020 has been passed.  The 

following is the conclusion of competent authority in impugned order 

dated 24.08.2020.  
 

“iksf'k@ukxosdj ;kauh R;kaps mÙkjkr 'kklukps fnukad 15 es 2010 jksthP;k ifji=dkpk mYys[k dsyk vlwu] f'k{kk jí 
>kY;kus fuyacu dkyko/kh fu;fer >kY;kph nksu mnkgj.ks fnyh vkgsr-   iksf'k@ukxosdj ;kauk ek- U;k;ky;kus oj uewn 
dsY;kçek.ks la'k;kpk Qk;nk nsÅu eqä dsys vkgs-  rlsp rs drZO;koj foukijokuk xSjgtj jkgwu R;kauh xaHkhj Lo:ikP;k 
xqUákr lgHkkx vlY;kps ldr̀n'kZuh iqjkO;ko:u fl) gksrs- R;kaP;kfo#) uksan >kysys xaHkhj Lo:ikps xqUgs ;kapk 
lkjklkj fopkj djrk R;kaps fuyacu l;qfäd okVrs-  rlsp 'kklukP;k fn- 14@09@2018 jksthP;k vkns'kkUo;s 
iksf'k@ukxosdj ;kauk R;kaP;k 4 o"ksZ 4 efgus cMrQZ dkyko/khps iw.kZ osru u nsrk rhu o"kkZP;k dkyko/khP;k e;kZfnr 50 
VDds osru o HkÙks ns.;kps vkns'k fuxZfer dsys vkgsr-  ;ko:u iksf'k@ukxosdj ;kauk iw.kZr% nks"keqä dsys ulY;kps fnlwu 
;srs-  uewn ckchapk fopkj djrk iks-f'k-Ø-31613@rqG'khnkl Qdhj ukxosdj ;kaps mÙkj lek/kkudkjd okVr ukgh-  
;kLro] iks-f'k-Ø-31613@rqG'khnkl Qdhj ukxosdj] pqukHkêh iksyhl Bk.ks rRdkyhu use.kwd l'kL= iksyhl rkMnso] 
eqacbZ ;kapk fn-14@01@2003 rs fn-25@09@2005 i;aZrpk fuyacu dkyko/kh gk egkjk"Vª ukxjh lsok ¼inxzg.k vo/kh] 
Loh;sÙkj lsok vkf.k fuyacu] cMrQZ] lsosrwu dk<wu Vkd.ks ;k dkGkrhy ç/kkus½ fu;e 1981 e/khy fu;e 72¼5½¼7½ 
e/khy rjrqnhuqlkj ^^lokZFkkZus fuyacu dkG** Eg.kwu fu;fer dj.;kr ;sr vkgs-” 

 

10. Thus, the perusal of impugned order reveals that the competent 

authority having regard to the serious charges framed against the 

Applicant in criminal cases and Applicant’s frequent absenteeism came 

to the conclusion that suspension was justified.  Having recorded such 

conclusion, the competent authority treated the period from 14.01.2003 

to 25.09.2005 suspension ‘as such’ for all purposes under Rule 72 of 

‘Rules of 1981’.    

 

11. Here material to note that in DE, there were 6 charges framed 

against the Applicant and Charge Nos.1 to 4 relate to frequent 

unauthorized absenteeism.  It further reveals that he was subjected to 

censure 12 times, as seen from Charge No.4, but there was no 

improvement in his conduct.  Thus, he was found incorrigible.  Whereas, 

Charge Nos.5 and 6 were framed on the basis of registration of 3 crimes 

against him.  The involvement of criminal case was found unbecoming to 

Police Personnel.  It may be noted that at the time of issuance of notice, 
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the Applicant was already acquitted in two cases by Sessions’ Court, 

Thane and only one criminal case was pending before Judicial 

Magistrate, 1st Class, Bhivandi.  Initially, in DE, he was dismissed from 

service and the dismissal was maintained in appeal.  It is only in revision 

preferred by the Applicant, the Government by order dated 03.11.2009 

set aside the dismissal solely on the ground that, in all criminal cases, 

the Applicant has been acquitted.  In this behalf, perusal of order of 

Government reveals that in very cryptic order, the dismissal has been set 

aside solely on the ground of acquittal in criminal cases.  The authority 

that time has completely over-looked another charges (Charges No.1 to 4) 

framed against the Applicant for which also he was held guilty.  Be that 

as it may, the fact remains that in DE, he was held guilty for other 

charges, but there is no such reasoning in the order dated 03.11.2009 on 

the said issue while setting aside dismissal.    

 

12. Now turning to the Judgments of criminal cases, the perusal of 

Judgment in Sessions’ case No.212/2003 reveals that Criminal Court 

find it unsafe to rely upon the evidence laid by the prosecution because 

of inconsistency, improvement and contradictions in the evidence.  

Apart, the Court also held that non-examination of independent witness 

though available creates doubt about the prosecution case.   Ultimately, 

in Para No.22, the Court sum-up that the prosecution has failed to prove 

the offences against the accused beyond reasonable doubt.  As regard 

acquittal in Sessions’ trial No.213/2003, the acquittal was based 

because the material witnesses turned hostile.  Insofar as 3rd case i.e. 

R.C.C.No.840/2003 is concerned, in this case also, all witnesses turned 

hostile, and therefore, Applicant came to be acquitted.      

 

13.  Thus, the perusal of Judgment of Criminal Court reveals that in 

one case, the Applicant was acquitted giving benefit of doubt and in 

remaining two cases, witnesses turned hostile, which is common 

phenomenon.  Needless to mention, acquittal will not obliterate legal 

consequences retrospectively.  One need to see the situation prevailing at 
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the time of suspension and what transpired later in judicial proceedings 

or departmental proceedings, so as to find out whether suspension was 

wholly unjustified or otherwise.   

 

14. Needless to mention, mere acquittal by Criminal Court itself would 

not entitle a Government servant to claim full pay and allowances of the 

suspension period.  What is required to be seen is whether in the opinion 

of competent authority, the action of suspension was wholly unjustified.  

Negative test was required to be applied for holding the person to be 

entitled for all benefits of suspension period.  In the present case, having 

regard to the facts and circumstances of the matter as discussed above, 

the opinion of competent authority that suspension was unjustified 

cannot be said perverse or illegal.  True, even if the foundation for 

suspension was registration of offences and it ended in acquittal for lack 

of evidence or giving benefit of doubt where suspension was found not 

wholly unjustified, the Applicant in my considered opinion, cannot be 

paid full pay and allowances of suspension period.   

 

15. In this behalf, reference can be made to (1997) 3 SCC 636 

[Krishnakant R. Bibhavnekar Vs. State of Maharashtra & Ors.] 

wherein Hon’ble Supreme Court in the matter of treatment to suspension 

period after acquittal in criminal case held as under :-  
 

“If the conduct alleged is the foundation for prosecution, though it may end 
in acquittal on appreciation or lack of sufficient evidence, the question 
emerges whether the Government servant prosecuted for commission of 
defalcation of public funds and fabrication of the records, though 
culminated into acquittal, is entitled to be reinstated with consequential 
benefits. In our considered view this grant of consequential benefits with 
all back wages etc. cannot be as a matter of course. We think that it would 
deleterious to the maintenance of the discipline if a person suspended on 
valid considerations is given full back wages as a matter of course, on his 
acquittal. Two courses are open to the disciplinary authority, viz., it may 
enquire into misconduct unless, the selfsame conduct was subject of 
charge and on trial the acquittal was recorded on a positive finding that 
the accused did not commit the offence at all; but acquittal is not on benefit 
of doubt given. Appropriate action may be taken thereon. Even otherwise, 
the authority may, on reinstatement after following the principle of natural 
justice, pass appropriate order including treating suspension period as 
period of not on duty (and on payment of subsistence allowance etc.). 



                                       O.A.172/2022                                                  9

Rules 72(3), 72 (5) and 72 (7) of the Rules give discretion to the disciplinary 
authority. Rule 72 also applies, as the action was taken after the acquittal 
by which date rule was in force. Therefore, when the suspension period 
was treated to be a suspension pending the trial and even after acquittal, 
he was reinstated into service he would not be entitled to the 
consequential, he was reinstated into service, he would not be entitled to 
the consequential benefits. As a consequence, he would not be entitled to 
the benefits of nine increments as stated in para 6 of the additional 
affidavit. He is also not entitled to be treated as on duty from the date of 
suspension till the date of the acquittal for purpose of computation of 
pensionary benefits etc. The appellant is also not entitled to any other 
consequential benefits as enumerated in paras 5 and 6 of the additional 
affidavit.”   

 

16. Similarly, reference of decision of Hon’ble High Court (2003)4 

Mh.L.J. 606 [Vasant K. Kamble Vs. State of Maharashtra] is 

inevitable, wherein it has been held as under :- 
 

“In our opinion, therefore, acquittal of the Petitioner by Criminal Court did 
not ipso-facto entitle him to the benefit of salary under Rule 72. What was 
required to be seen was where in the opinion of the Competent Authority, 
the action of suspension of the Petitioner was “wholly unjustified”. In other 
words, the negative test has to be applied for holding the person to be 
entitled to all benefits of period of suspension and that period should be 
treated as if the delinquent was on duty.” 

 

 In aforesaid case, the Petitioner Vasant Kamble was suspended in 

view of registration of crime for forgery.  In criminal case, he was 

acquitted.  No DE was initiated against him.  The period of suspension 

was treated ‘as such’.  Before Hon’ble High Court, the contention was 

raised that in view of acquittal in criminal case, the Petitioner is entitled 

to all benefits of suspension period.  However, Hon’ble High Court 

rejected the defence stating that acquittal ipso-facto does not entitle him 

to the benefit of salary under Rule 72 of ‘Rules of 1981’.  As such, in view 

of this precedent, the claim of the Applicant for pay and allowances of 

suspension period is devoid of merit.   

 

17. As regard orders of payment of pay and allowances for suspension 

period in the matter of some Police Constables as referred in reply to the 

show cause notice, needless to mention, mere fact authority has passed 

a particular order in case of another person that can never be a ground 
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for passing similar order in favour of the Applicant on the plea of 

discrimination. Whether the suspension was wholly unjustified or 

otherwise is question to be decided in fact and circumstances of the 

matter.  It is not clear what were the facts of those cases.  Indeed, it is 

trite law that there cannot be equality in illegality and concept of negative 

discrimination is unknown to law.  Therefore, this ground raised in reply 

holds no water.   

 

18. The totality of aforesaid discussion leads me to sum-up that 

acquittal in criminal cases for the reasons discussed above, ipso-facto 

does not entitle the Applicant to treat suspension period as duty period.    

The challenge to the impugned order thus holds no water.  Hence, the 

following order.  

 

  O R D E R 

 

 The Original Application stands dismissed with no order as to 

costs.    

 

                                                 Sd/-     
       (A.P. KURHEKAR)        

                      Member-J 
                  
     
Mumbai   
Date :  15.02.2022         
Dictation taken by : 
S.K. Wamanse. 
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