IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.172 OF 2021

DISTRICT : MUMBAI

Shri Tulshidas F. Nagvekar.

Age : 49 Yrs., Occu.: Police Constable,
Chunabhatti Police Station, Chunabhatti
(E), Mumbai and residing at 92/3233,
Nehru Nagar, S.G. Barve Road, Kurla (E),

Mumbai - 400 070. ...Applicant

Versus

1. The State of Maharashtra. )
Through Additional Chief Secretary )
(Home), Mantralaya, Mumbai — 32. )

2. The Director General of Police. )
Maharashtra State, Mumbai. )

3. Deputy Commissioner of Police, )
Armed Police Tardeo, Tardeo, )
Mumbai - 400 034. )...Respondents

Mr. M.D. Lonkar, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J

DATE ¢ 15.02.2022

JUDGMENT

1. The Applicant has challenged order dated 24.08.2020 passed by
Respondent No.3 — Deputy Commissioner of Police, thereby treating the

period from 14.01.2003 to 25.09.2005 suspension ‘as such’ for all
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purposes in terms of Rule 72 of Maharashtra Civil Services (Joining
Time, Foreign Service and Payments during Suspension, Dismissal and
Removal), Rules, 1981 (hereinafter referred to as ‘Rules of 1981’ for

brevity).

2. Briefly stated facts giving rise to this application are as under :-

Indeed, this is the second round of litigation. Initially, Applicant
has filed O.A.N0.442/2019 claiming full pay and allowances for out of
duty period as well as for suspension period with all consequential
service benefits, challenging order dated 14.09.2018 whereby he was
granted 50% pay and allowances for out of service period restricted to
monetary benefits of 3 years. As regard period of suspension from
14.01.2003 to 22.09.2005, the Government directed Respondent No.3 —
Deputy Commissioner of Police being competent authority to pass further
order in this behalf. O.A.N0.442/2019 was partly allowed by order dated
18.06.2020 and directions were given to Respondent No.3 to decide
about the claim of the Applicant to treat suspension period from
14.01.2003 to 22.09.2005 in accordance to ‘Rules of 1981’. The
Respondent No.3 accordingly issued show cause notice dated 08.07.2020
to the Applicant as to why period of suspension should not be treated as
suspension period ‘as such’. The Applicant submitted his reply on
31.07.2020 claiming full pay and allowances of the period of suspension.
He raised the issue of order passed in the matter of Police Constable
Madhuka Palande that his suspension period was treated as ‘period
spent on duty’ and claimed parity. In this behalf, he also referred the
order in the matter of ASI Shri Pawar also. In reply, he further stated
that in view of acquittal in criminal cases instituted against him, he is
entitled to treat suspension period as ‘duty period’. The Respondent
No.3, however, by order dated 24.08.2020 formed opinion that
suspension was justified and in criminal cases, he was acquitted by

giving benefit of doubt. The Respondent No.3, therefore, treated the
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period from 14.01.2003 to 29.09.2005 as suspension invoking Rule
72(5)(7) of ‘Rules of 1981°, which is under challenge in the present O.A.

3. The Applicant was suspended by order dated 23.01.2003 in view of
arrest in Crime No.08/2003 under Section 395, 363, 342, 419, 416, 171
of Indian Penal Code, Crime No0.09/2003 under Section 395, 419, 323,
506 and Crime No.12/2003 under Section 452, 420, 170, 34 of I.P.C.
The Department also initiated disciplinary action by issuance of charge-

sheet dated 23.07.2004 on following charges.

“9) gl T 009 A 9 I YR feaA IRER IEAA. AAWH 9 oA R A Ha@ed
ferafera stetent 3z,

) Tt 00 AL Y ABT 83 fTaHA NEoR B, B! 98 A 38 eaAi=n wieraeh =afFa
T 3R,

3) Tet 00 AeA f€.90.9.03 A 1€.93.9.03 WA ¥ aA @R FEE.

¥) IWFd B [FeRawEn HREsR JFTEN aqIHE egiet [aadad, d8, san Hard,
JFA-ATEHIE TRRTAT 92 Aa51 21811 IGAE GHR AAYDA JLRIN STetett &7 et AE.

8) AT gFE IR Hla@ea f€.93.9.2003 st BHast dictA soen=n gadta vaE fagh s
3 ARMEREN FAedE didl PRERGA ol SERE UA darsl. FBIH gRe ase #ad! o
TSR 3 A 9) IY2.3.C/03, BEH 388,363,382, 8IR, 89§ HEM a ?) IY2.3H.R/03, HEH
3%8,89%,323,80§ 3R Q@ Jfeg d ARUEEH WA oM BFddt AA I[.3.92/03,FAA
¥8R,820,990,338 3R UHY 3 Jeg SRAA Hlclel 3@d. AMUD IR.B.C /03 @ /03 A AA
R 3 AY BHIE DA B. 392/03 @ R93/03 3T J@U IgA AGA WK BRI FHaaat
I3 3@, MM e ARUCH TEA 30 I.2.8.92/03 gA JEAE J@ut HeA AGEOR
daitept, Badt i A g 31E.

&) gFel Steldd FR&Tb AL SDga U FACTRIRH WA JATA BIosH! IR Bl et
3. FEIE IRt . 98.9.2003 URIA (e et 3@, gHA JREoR AFVAE A d IRFORE
He@eid BHelel JEABRA gFat A diet FrrA 9R4E (fen a sifter) siasia e 3 s
BIUE R18RA U 3B,

4. In departmental enquiry, the Applicant was dismissed from service
by order dated 22.09.2005 invoking Section 25 of Maharashtra Police
Act, 1951 and appeal came to be dismissed by Director General of Police
on 10.03.2006. However, in revision, the Government allowed the appeal
by order dated 03.11.2009 thereby setting aside dismissal and directions
were issued to reinstate the Applicant in service. The dismissal was set
aside solely on the ground that in the meantime, in all criminal cases,

the Applicant has been acquitted by the Court. Accordingly, the
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Applicant joined service on 06.01.2010, and thereafter, made
representation to regularize his out of service period as well as
suspension period which was decided by order dated 14.09.2018 which
was the subject matter of earlier O.A.N0.442/2019. Since suspension
period was not decided by the competent authority, directions were given
by this Tribunal to decide the same in accordance to law and consequent
to it, by impugned order dated 24.08.2020, the suspension has been
held justified and period of suspension is treated ‘as such’ for all

purposes.

S. Shri M.D. Lonkar, learned Advocate for the Applicant sought to
assail the impugned order inter-alia contending that once the Applicant
has been acquitted in criminal cases, it wipe-out the stigma of
suspension, and therefore, suspension order which was passed only
because of registration of offences against the Applicant cannot be said
justified. He further emphasized that the Judgment of Criminal Court
will have to be read as a whole and even if the Court has used general
phraseology of acquitting the accused on benefit of doubt, that itself
should not come in the way of Applicant so as to deprive of pay and
allowance of suspension period. Thus, according to him, the Applicant
cannot be allowed to suffer evil consequences when he is acquitted in all
criminal cases. Once order of dismissal is set aside in view of acquittal
in criminal cases and Applicant is reinstated in service, he is entitled to

full pay and allowances of the suspension period.

6. Per contra, Shri A.J. Chougule, learned Presenting Officer sought
to support the impugned order and pointed out that there is no such
honourable acquittal in the criminal cases and Applicant is acquitted by
giving benefit of doubt. He has further pointed out that the competent
authority in impugned order has formed opinion that suspension was

justified.
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7. Rule 72 of ‘Rules of 1981’ provides and regulates the procedure
where a Government servant is reinstated in service which inter-alia
provides that competent authority to order reinstatement required to
consider the issue and shall make specific order regarding pay and
allowances for the period of suspension ending with reinstatement and
as to whether said period shall be treated as a period spent on duty. In

this behalf, Rule 72(3), (4) and (5) is material, which is as under :-

“3. Where the authority competent to order reinstatement is of the
opinion that the suspension was wholly unjustified, the Government
servant shall, subject to the provisions of sub-rule (8), be paid the full
pay and allowances to which he would have been entitled, had he not
been suspended:

Provided that where such authority is of the opinion that the
terminate of the proceedings instituted against the Government servant
had been delayed due to reasons directly attributable to the Government
servant, it may, after giving him an opportunity to make his
representation within sixty days from the date on which the
communication in this regard is served on him and after considering the
representation, if any, submitted by him, direct, for reasons to be
recorded in writing that the Government servant shall be paid for the
period of such delay only such amount (not being the whole) of such pay
and allowances as it may determine.

4. In a case failing under sub-rule (3), the period of suspension shall
be treated as a period spent on duty for all purposes.

5. In cases other than those falling under sub-rules (2) and (3), the
Government servant shall, subject to the provisions of sub-rules (8) and
(9), be paid such amount (not being the whole) of the pay and allowances
to which he would have been entitled, had he not been suspended, as the
competent authority may determine, after giving notice to the
Government servant of the quantum proposed and after considering the
representation, if any, submitted by him in that connection within such
period which in no case shall exceed sixty days from the date on which
the notice has been served, as may be specified in the notice.

8. As such, where competent authority is of the opinion that the
suspension was wholly unjustified, the Government servant shall subject
to provision of Sub-rule 8 be entitled to full pay and allowances to which
he would have been entitled had he not been suspended. In other words,
negative test has to be applied to find out as to whether suspension was

justified or otherwise. If suspension was not wholly unjustified, the
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competent authority is required to issue notice before passing further
order about pay and allowances of the suspension period, as mandatory

in Sub-rule 5 of Rule 72 of ‘Rules of 1981"°.

9. Now turning to the facts of the present case, admittedly, show
cause notice was given to the Applicant to which he had given reply, and
thereafter, impugned order dated 24.08.2020 has been passed. The
following is the conclusion of competent authority in impugned order

dated 24.08.2020.

“aifdr/ PR Al A ITWA AR Gaiw 98 # 090 Ashe TRUSGE IceiH Hell 3R, et 7/
AT et wreraeh Prfda sne dt 3aERd et stga.  difdy/apEe: e Al =RETE R FHGE
BEIHA HLRA BGRIZT 335 Hb Dl 3@, aid d HaR [GeuRarE SREsR Aga =fst sis{k FaHuEn
IR FFHW A AHActe! Reawa g gld. Afenfasg dle st 3k JHUR g At
ARRR @R wal &id Felea Agfibes aed. @id A & 98/0]/209¢ ISR 3T
wifdr/aprEE: aisn =i @ ad 8 Afgs aEan Heradia Qo dde | Ial i auiEn seadisEn ATfea go
TID A d 3T QU 3R Frtfda et 3Rd. Aawat WiLY/APEER Ale Yota: ANH® Bt e I
Id. e TEE AR HrAl dl.R1.6.396 93/qeE™ BebR APHER Ald TR AAEEDRS Aed 6.
ARAA, U.11.56.396 93 /JwleR BadR AWME:, JAHE! UIEHA B0 dAchlelel AAID ARH UlehA Asad,
FHag =i 8.98/09/2003 @ &.28/0]/2004 wda ficias wiet@el a1 AFRIE, AGR AdT (@B 3@ed,
TR At 3 Ficiast, a5a®, AAG Higat B0 A BBk Teret) T 98¢ Felet B 92 (9)(19)

Al RINFAR “ “Fatelia ficiaat wies”” Fgua FrafAa seed Aa sug.”

10. Thus, the perusal of impugned order reveals that the competent
authority having regard to the serious charges framed against the
Applicant in criminal cases and Applicant’s frequent absenteeism came
to the conclusion that suspension was justified. Having recorded such
conclusion, the competent authority treated the period from 14.01.2003
to 25.09.2005 suspension ‘as such’ for all purposes under Rule 72 of

‘Rules of 1981°.

11. Here material to note that in DE, there were 6 charges framed
against the Applicant and Charge Nos.1 to 4 relate to frequent
unauthorized absenteeism. It further reveals that he was subjected to
censure 12 times, as seen from Charge No.4, but there was no
improvement in his conduct. Thus, he was found incorrigible. Whereas,
Charge Nos.5 and 6 were framed on the basis of registration of 3 crimes
against him. The involvement of criminal case was found unbecoming to

Police Personnel. It may be noted that at the time of issuance of notice,
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the Applicant was already acquitted in two cases by Sessions’ Court,
Thane and only one criminal case was pending before Judicial
Magistrate, 1st Class, Bhivandi. Initially, in DE, he was dismissed from
service and the dismissal was maintained in appeal. It is only in revision
preferred by the Applicant, the Government by order dated 03.11.2009
set aside the dismissal solely on the ground that, in all criminal cases,
the Applicant has been acquitted. In this behalf, perusal of order of
Government reveals that in very cryptic order, the dismissal has been set
aside solely on the ground of acquittal in criminal cases. The authority
that time has completely over-looked another charges (Charges No.1 to 4)
framed against the Applicant for which also he was held guilty. Be that
as it may, the fact remains that in DE, he was held guilty for other
charges, but there is no such reasoning in the order dated 03.11.2009 on

the said issue while setting aside dismissal.

12. Now turning to the Judgments of criminal cases, the perusal of
Judgment in Sessions’ case No0.212/2003 reveals that Criminal Court
find it unsafe to rely upon the evidence laid by the prosecution because
of inconsistency, improvement and contradictions in the evidence.
Apart, the Court also held that non-examination of independent witness
though available creates doubt about the prosecution case. Ultimately,
in Para No.22, the Court sum-up that the prosecution has failed to prove
the offences against the accused beyond reasonable doubt. As regard
acquittal in Sessions’ trial No.213/2003, the acquittal was based
because the material witnesses turned hostile. Insofar as 3rd case i.e.
R.C.C.N0.840/2003 is concerned, in this case also, all witnesses turned

hostile, and therefore, Applicant came to be acquitted.

13.  Thus, the perusal of Judgment of Criminal Court reveals that in
one case, the Applicant was acquitted giving benefit of doubt and in
remaining two cases, witnesses turned hostile, which is common
phenomenon. Needless to mention, acquittal will not obliterate legal

consequences retrospectively. One need to see the situation prevailing at
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the time of suspension and what transpired later in judicial proceedings
or departmental proceedings, so as to find out whether suspension was

wholly unjustified or otherwise.

14. Needless to mention, mere acquittal by Criminal Court itself would
not entitle a Government servant to claim full pay and allowances of the
suspension period. What is required to be seen is whether in the opinion
of competent authority, the action of suspension was wholly unjustified.
Negative test was required to be applied for holding the person to be
entitled for all benefits of suspension period. In the present case, having
regard to the facts and circumstances of the matter as discussed above,
the opinion of competent authority that suspension was unjustified
cannot be said perverse or illegal. True, even if the foundation for
suspension was registration of offences and it ended in acquittal for lack
of evidence or giving benefit of doubt where suspension was found not
wholly unjustified, the Applicant in my considered opinion, cannot be

paid full pay and allowances of suspension period.

15. In this behalf, reference can be made to (1997) 3 SCC 636
[Krishnakant R. Bibhavnekar Vs. State of Maharashtra & Ors.]
wherein Hon’ble Supreme Court in the matter of treatment to suspension

period after acquittal in criminal case held as under :-

“If the conduct alleged is the foundation for prosecution, though it may end
in acquittal on appreciation or lack of sufficient evidence, the question
emerges whether the Government servant prosecuted for commission of
defalcation of public funds and fabrication of the records, though
culminated into acquittal, is entitled to be reinstated with consequential
benefits. In our considered view this grant of consequential benefits with
all back wages etc. cannot be as a matter of course. We think that it would
deleterious to the maintenance of the discipline if a person suspended on
valid considerations is given full back wages as a matter of course, on his
acquittal. Two courses are open to the disciplinary authority, viz., it may
enquire into misconduct unless, the selfsame conduct was subject of
charge and on trial the acquittal was recorded on a positive finding that
the accused did not commit the offence at all; but acquittal is not on benefit
of doubt given. Appropriate action may be taken thereon. Even otherwise,
the authority may, on reinstatement after following the principle of natural
justice, pass appropriate order including treating suspension period as
period of not on duty (and on payment of subsistence allowance etc.).
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Rules 72(3), 72 (5) and 72 (7) of the Rules give discretion to the disciplinary
authority. Rule 72 also applies, as the action was taken after the acquittal
by which date rule was in force. Therefore, when the suspension period
was treated to be a suspension pending the trial and even after acquittal,
he was reinstated into service he would not be entitled to the
consequential, he was reinstated into service, he would not be entitled to
the consequential benefits. As a consequence, he would not be entitled to
the benefits of nine increments as stated in para 6 of the additional
affidavit. He is also not entitled to be treated as on duty from the date of
suspension till the date of the acquittal for purpose of computation of
pensionary benefits etc. The appellant is also not entitled to any other
consequential benefits as enumerated in paras 5 and 6 of the additional
affidavit.”

16. Similarly, reference of decision of Hon’ble High Court (2003)4
Mh.L.J. 606 [Vasant K. Kamble Vs. State of Maharashtra] is

inevitable, wherein it has been held as under :-

“In our opinion, therefore, acquittal of the Petitioner by Criminal Court did
not ipso-facto entitle him to the benefit of salary under Rule 72. What was
required to be seen was where in the opinion of the Competent Authority,
the action of suspension of the Petitioner was “wholly unjustified”. In other
words, the negative test has to be applied for holding the person to be
entitled to all benefits of period of suspension and that period should be
treated as if the delinquent was on duty.”

In aforesaid case, the Petitioner Vasant Kamble was suspended in
view of registration of crime for forgery. In criminal case, he was
acquitted. No DE was initiated against him. The period of suspension
was treated ‘as such’. Before Hon’ble High Court, the contention was
raised that in view of acquittal in criminal case, the Petitioner is entitled
to all benefits of suspension period. However, Hon’ble High Court
rejected the defence stating that acquittal ipso-facto does not entitle him
to the benefit of salary under Rule 72 of ‘Rules of 1981°. As such, in view
of this precedent, the claim of the Applicant for pay and allowances of

suspension period is devoid of merit.

17. As regard orders of payment of pay and allowances for suspension
period in the matter of some Police Constables as referred in reply to the
show cause notice, needless to mention, mere fact authority has passed

a particular order in case of another person that can never be a ground



10 0.A.172/2022

for passing similar order in favour of the Applicant on the plea of
discrimination. Whether the suspension was wholly unjustified or
otherwise is question to be decided in fact and circumstances of the
matter. It is not clear what were the facts of those cases. Indeed, it is
trite law that there cannot be equality in illegality and concept of negative
discrimination is unknown to law. Therefore, this ground raised in reply

holds no water.

18. The totality of aforesaid discussion leads me to sum-up that
acquittal in criminal cases for the reasons discussed above, ipso-facto
does not entitle the Applicant to treat suspension period as duty period.
The challenge to the impugned order thus holds no water. Hence, the

following order.

ORDER

The Original Application stands dismissed with no order as to

costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 15.02.2022
Dictation taken by :
S.K. Wamanse.
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